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This presentation is meant as general information for the viewers and does not create any attorney-client
relationship.

No, this presentation is not legal or financial advice — do not rely on it for yourself or when advising your clients...
or ever. Do not use any content to market or promote a transaction, plan, or arrangement.
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e Understanding today's distressed real estate market

e Loan defaults, workouts and restructurings

e Foreclosure, litigation and bankruptcy considerations
e Tax implications throughout the lifecycle

e Practical strategies for owners, lenders and investors

e Q&A
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e Higher interest rates continue to pressure refinancing

e Loan maturities are creating liquidity challenges

e (Office and certain retail sectors remain under stress

e Property values have shifted dramatically

e Distress creates both risks and opportunities for owners, lenders and

investors
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Setting the Stage: The
Distressed Real Estate
Landscape
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e |nability to meet debt service obligations

e Loan maturity without viable refinancing options
e Covenant or other nonmonetary defaults

e Declining occupancy or operating cash flow

e Reduced property value

e Deferred maintenance or capital expenditure shortfalls
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Lender

e Protect collateral

e Recover principal
e Avoid enforcement e  Minimize losses

Investor or Buyer Guarantor

Acquire the property or debt at a discount e Limit personal exposure
Reposition or recapitalize the asset e Resolve guaranty obligations
e Manage acquisition risk e Avoid triggering carve-outs

Property Owner
e Preserve ownership
e Improve liquidity

Key takeaway: Every distressed transaction involves competing objectives.
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e Financial stress

e Loan default

e Workout or restructuring

e Foreclosure, deed-in-lieu or receivership
e Litigation or bankruptcy

e Sale, recapitalization or recovery
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e Loan modifications

e Debt forgiveness

e Foreclosure

e Deed-in-lieu transactions

e Bankruptcy

e Distressed asset sales

e Partnership or ownership restructurings

Tax planning should begin before the parties select a legal or business strategy.
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Loan Defaults,
Workouts &
Restructurings
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e Payment defaults

e Maturity defaults

e Financial covenant breaches
e Nonmonetary defaults

e Cross-default provisions

e Notice and cure rights
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e Enterinto a forbearance agreement

e Extend or modify the loan

e Require a partial paydown or additional collateral
e Sell the claim or lender position

e Seek appointment of a receiver

e Commence foreclosure, receivership, or litigation

Key question: Which path best preserves value and maximizes recovery?
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e Maturity extensions

e |nterest-rate modifications

e Temporary interest-only periods

e Partial principal paydowns

e Additional collateral or guarantees

e Equity participation or “equity kickers”

e Discounted loan payoffs
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Negotiating Before Litigation

Pre-Negotiation Agreements

Establish ground rules

Preserve existing rights and remedies
Prevent unintended modifications
Encourage truth and transparency

Standstill Agreements

Temporarily pause enforcement
(forbearance)

Create space for due diligence and
negotiations

Establish milestones and reporting
requirements

Preserve the lender’s ability to enforce
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Special servicers operate under servicing standards and contractual
constraints

Pooling and Servicing Agreements may limit flexibility

Borrowers may face additional approval requirements
Negotiations may take longer than balance-sheet loan workouts
Proposed modifications must satisfy servicing and investor

requirements — optics matter
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e UCC Article 9 foreclosure

e Receivership

e Enforcement against guarantors

e Cash-management and lockbox rights
e “Bad boy” guaranty carve-outs

e Litigation to preserve or recover collateral
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e Tax consequences could be unintended

e Do changes constitute a “significant modification”?
e Deemed exchange of original debt for new debt

e QOriginal issue discount considerations

e Gain or loss recognition

e Cancellation of debt income
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and Real Estate Litigation
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e Judicial and nonjudicial processes vary by state

e Loan documents and applicable law determine available remedies
e Notice, cure and procedural requirements must be followed

e Timelines may be affected by borrower defenses or litigation

e Deficiency and redemption rights vary by jurisdiction

e Existing leases, liens and title issues must be evaluated
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Potential Advantages Key Negotiation Points

e Faster resolution e Release of borrower and guarantor liability

e Reduced legal expense e Treatment of junior liens

e Greater certainty e Environmental indemnities

e Avoidance of a prolonged foreclosure process e Property condition and operating obligations

e Transfer taxes and closing costs
e Tax conseguences of the transfer
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e Take control of the property

e Collect rents and other income
e Pay operating expenses

e Preserve and maintain the asset
e Address urgent repairs

e Negotiate or administer leases

e Prepare the property for sale or foreclosure

A receiver may be authorized to perform these functions.
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Lender liability claims

Partnership or joint venture disputes
Ownership or management deadlocks
Mechanic’s liens

Construction disputes / lis pendens

Lease defaults

Tenant claims and landlord-tenant disputes

Claims priority disputes among creditors

Common Real Estate Litigation Triggers
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Core Bankruptcy Issues

Automatic stay may halt foreclosure and litigation
Secured lenders may seek relief from stay

Cash collateral use can become a central dispute
Single Asset Real Estate cases are subject to special
rules

Debtors may seek to sell property under Section
363

Buyers may acquire assets free and clear of liens by
court order

Section 363 Sale Considerations

Bankruptcy Considerations

Stalking horse bidder may establish initial purchase
terms

Risk of competing bidders submitting higher or
better offers

Stalking horse faces the risk of being outbid

Bid protections may include break-up fees and
expense reimbursement

Sale order should address liens, claims, good-faith
valuation and successor-liability risks
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e A foreclosure or deed-in-lieu may be treated as a taxable disposition
e Recognition of gain or loss

e (Cancellation of debt income

e Basis adjustments

e Different treatment for recourse and nonrecourse debt

e State and local transfer tax considerations
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Tax Implications Across
the Distress Lifecycle
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General Rule Common Triggers

e Debt that is forgiven or discharged may e Principal forgiveness
generate taxable income under IRC Section e Discounted loan payoffs
61(a)(12) e Short sales

e Loan settlements

e Foreclosure

e Deed-in-lieu transactions
e Certain loan modifications
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IRC Section 108 May Apply To Important Tradeoff

e Discharge in bankruptcy .
e Discharge while the taxpayer is insolvent

e (Qualified real property business indebtedness

e Certain qualified farm indebtedness

Excluded COD income may require reduction
of tax attributes, including net operating
losses, tax credits, capital loss carryovers and
asset basis
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Recourse Debt Nonrecourse Debt

e Gain or loss based on the property fair e The full outstanding debt is generally included
market value in the amount realized

e Separate COD income for discharged debt e Generally produces gain or loss rather than
exceeding fair market value separate COD income

Calculation inputs: adjusted tax basis - fair market value - outstanding debt - transaction costs
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Relevant Changes Potential Consequences

e |Interest-rate reductions e Deemed exchange of the old debt for new
e Maturity extensions debt

e Changes in payment timing e Gain or loss recognition

e Changes in collateral or guarantees e Original issue discount

e Changes in obligor or recourse status e COD income

Changes to debt terms may constitute a significant modification under Treasury Regulation Section
1.1001-3. 37
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e Allocation of COD income among partners
e Partner-level insolvency analysis

e (Capital account maintenance

e Minimum gain chargebacks

e Debt allocation under IRC Section 752

e Reduction in partner basis

e Shifts in ownership economics during a workout
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* Evaluate tax consequences before finalizing the business structure
* Consider the timing of dispositions and debt relief

* Analyze installment-sale treatment

* Explore entity or ownership restructuring

e Evaluate Section 1031 exchange eligibility

* Consider Opportunity Zone planning when applicable

* Coordinate federal, state and local tax consequences
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Distress Lifecycle: Tax Events and Planning Levers

Potential Tax Event Planning Lever

Loan workout
Debt reduction
Foreclosure
Deed-in-lieu
Bankruptcy
Asset sale

Partnership restructuring

Significant debt modification
COD income

Gain, loss or COD income
Taxable disposition

Debt discharge

Gain recognition

Basis and allocation changes

Structure terms to manage deemed-exchange consequences
Evaluate IRC Section 108 exclusions

Analyze recourse versus nonrecourse treatment

Model tax consequences before transfer

Coordinate exclusions and attribute reduction

Evaluate installment sale or Section 1031 planning

Model partner-level consequences
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Practical Strategies
& Risk Management
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e Monitor debt-service coverage, occupancy and maturity dates
e Review loan documents before communicating with the lender
e |dentify notice and cure rights

e Preserve accurate financial and property records

e Evaluate refinancing, sale and recapitalization options early

e Engage legal, financial and tax advisors before default

e Model the tax consequences of each alternative
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e Review loan documents, collateral and guarantees

e Confirm lien priority and title

e Analyze leases, tenant defaults and SNDAs

e Evaluate environmental and property-condition risks
e Review pending litigation and mechanic’s liens

e Assess bankruptcy and foreclosure risks

e Model acquisition and enforcement costs

e Address tax consequences before acquiring the property or debt
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e Real estate counsel

e Creditors’ rights and bankruptcy counsel
e Tax counsel

e Financial advisors

e Property managers

e Owners, lenders and investors

Key takeaway: Legal, business and tax analysis should occur together — not sequentially.
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Distress can create both risk and opportunity

Early action preserves negotiating leverage and strategic options

Loan enforcement, property rights and tax consequences are interconnected

The structure of a workout or disposition can materially affect the outcome

Cross-disciplinary planning helps preserve value and reduce risk
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Contact Me Anytime
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Ariel S. Holzer — Partner | Real Estate
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